
11 U.S.C. §362(d)(1)
28 U.S.C. §

1334(c)(1)
Cause
Abstention
Permissive

Abstention

Aetna Casualty & Surety Co. v. Brugger                    Civ. #
94-6219-HO
In Re Brugger Bankr. Case # 693-64570

9/12/94       Hogan reversing  Radcliffe              Unpublished

Debtor filed Chapter 13 while a fraudulent conveyance action
was pending in U.S.  District Court  for the Central District of
California against her and her former husband (the action). The
action sought to invalidate transfers encompassed in the marital
settlement agreement entered into in Debtor’s divorce.   Aetna
moved for relief  from stay to continue the action until
judgment, which the bankruptcy court denied.  Aetna appealed to
the U.S. District Court for the District of Oregon.

Held on Appeal: Reversed; automatic stay lifted

To determine whether cause exists to lift the stay to allow
an action pending in another court to proceed in order to
liquidate a claim, the court looked to the standards for
permissive abstention as provided in 28 U.S.C. § 1334(c)(1), and
the 12 factors set out in 9th Circuit case law. Considering the
12 factors, and noting that: 1) state law issues predominated the
action;
2) the action was non-core and did not adversely effect the
estate’s administration; 3) Debtor’s Chapter 13 petition appeared
to be an effort to forum shop;4) Aetna would have a right to a
jury trial in the action; and 5) the action had non-debtor
parties, the court determined that on balance,  permissive
abstention was warranted, and thus cause existed to grant relief 
from stay to litigate the action to judgment.
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